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or an artificial person owns it. These rights entitle the owner to the use of 
the stream on his land for any legal purpose, provided he returns it to the 
channel uncorrupted and without essential diminution. Loss, however, 
resulting to the lower riparian owner from the use of the stream for domestic 
purposes, would be regarded as damnum absque injuria, and therefore not 
actionable, but a city in its corporate capacity can have no natural wants. As 
these rights are not dependent upon the uses and purposes for which the 
property is held, it would follow that the fact that the property was held by 
a municipality for the benefit of its people would not affect the question. 
Moreover, as the rights pertain to the abutting property, the use must be re- 
strained to the benefit of that property or its occupants. Garwoodx.N. Y. C. & 
H. R. R. Co., 83 N. Y.400, 17 Hun, 356, 38 Am. Rep. 452. Cases supporting 
the general doctrine are: Emporia v. Soden, 25Kans. 588, 37 Am. Rep. 265; 
Forbell v. N. Y, 164 N.Y. 522, 51 L. R. A. 695, 58 N. E. 644; ^Etna Mills 
v. Waltham, 126 Mass. 422; Stein v. Burden, 24 Ala. 130; Haupt's Appeal, 
125 Pa. St. 211, 17 Atl. Rep. 436; Lord v. Water Co., 135 Pa. St. 122, 19 Atl. 
Rep. 1007; Irving v. Borough of Media, 194 Pa. St. 648, 45 Atl. Rep. 482. 
The operation of this doctrine may often work a hardship to a large number 
of people, as compared with the benefits the few may derive, yet a city may 
secure for its inhabitants all the blessings appurtenant to the use of a stream 
under its powers of eminent domain, and at the same time preserve the prop- 
erty rights of others. 

PuBLtc Officers— Judges— Liability for Malicious Abuse of Pow- 
ers. — The judge of a court of record entered a decree of disbarment against 
an attorney. The attorney brought an action for damages against the judge, 
alleging that the decree was pronounced maliciously and corruptly. Held, 
that defendant is exempt from such a suit. Webb v. Fisher (1903), — Tenn. 
— , 72 S. W. Rep. 110. 

Previous to this decision, Tennessee has been cited as one of the few states 
(Kentucky, Georgia and Tennessee) holding a doctrine contrary to the gen- 
eral rule of law that no action for damages will lie against a judge of a court 
of superior or general jurisdiction for an act in excess of his jurisdiction and 
alleged to have been done maliciously and corruptly. Philbrook v. Newman, 
85 Fed. Rep. 139; Bradley v. Bisher, 13 Wall. 335, 20 L. ed. 646; Jones v. 
Brown, 54 Iowa 74, 37 Am. Rep. 185; Williamson v. Lacy, 86 Me. 80, 29 Atl. 
Rep. 943,25 L. R. A. 506. Contra, Gault v. Wallis, 53 Ga. 675; Morgan v. 
Dudley, 18 B. Mon. (Ky.) 693. The earlier Tennessee cases have dealt with 
the liability of justices oi the peace, and, as suggested in the above decision, 
a reason for a different rule as to their liability may be found in the fact that 
under the state constitution justices of the peace are not liable to impeach- 
ment. 

Sales — Conditioned on Satisfactory Operation. — Defendant agreed 
to construct for plaintiff steam pumps, according to certain specifications, 
guaranteeing them "to work in a satisfactory manner." Defendant knew 
that plaintiff wanted them to fill its contract with a certain city. After a trial 
they were rejected by the city engineer. Plaintiff, claiming they were not satis- 
factory because not enabling it to fulfill its contract, brought action for a 
breach of the warranty. Held, that it could not recover. Lockwood Mfg. Co. 
v. Mason Regulator Co. (1903) ,— Mass. — , 66 N. E. Rep. 420. 

The court held that the guaranty meant satisfactory to a reasonable per- 
son, distinguishing this from previous Massachusetts cases on the ground 
that in them "the decision of a particular person is referred to." In Wil- 
liams Co. v. Brass Co., 173 Mass. 356, 53 N. E. Rep. 862, Holmes, J., said: 
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"Bona fide, even if unreasonable, dissatisfaction of the defendant is an answer 
to the plaintiff's action." In Hawkins v. Graham, 149 Mass. 284, 21 N. E. 
Rep. 312, 14 Am. St. Rep. 422, the condition or guaranty contained an alter- 
native "or the work demonstrated," as in Clark v. Rice, 46 Mich. 308, 9 N. 
W. Rep. 427. When an article is warranted to be satisfactory, without stating 
to whom, courts generally construe such terms to mean satisfactory to the 
purchaser. Campbell Printing Press Co. v. Thorp, 36 Fed. Rep. 414, 1 L. 
R. A. 645; McCormick Machine Co. v. Chest own, 33 Minn. 32; Singerly v. 
Thayer, 108 Penn. St. 291, 2 Atl. Rep. 230; Adams Rad. Works v. Schnader, 
155 Penn. St. 394, 26 Atl. Rep. 745; Taylor v. Brewer, 1 Maule & 
Selw. 290; Mechem on Sales, sec. 664; Beach on Modern Law of Con- 
tracts, sec. 104. Contracts containing conditions of this sort fall into two 
general classes, those where satisfaction is a matter of taste, sentiment, 
artistic sensibility, and other purely personal considerations, rather than rea- 
son, and those in which it is merely a question of quality, workmanship, 
mechanical construction and fitness, or the existence of some fact easily ascer- 
tainable. It is quite generally agreed that in the first class the buyer is the 
sole judge of his satisfaction. Mechem on Sales, sec. 666; Beach, Con- 
tracts, sec. 103. But he must act in good faith, especially in the second 
class of cases. Mechem, Sales, sec. 668; Beach, Contracts, 104. In some 
cases the test applied was whether he ought in reason to have been satisfied. 
Folliardv. Wallace, 2 Johns, 395; Duplex, etc. Co. v. Garden, 101 N. Y. 
387, 4 N. E. R. 749, 54 Am. Rep. 709; Pope, etc. Co. v. Best, 14 Mo. App. 502; 
Doll v. Noble, 116 N. Y. 230, 22 N. E. R. 406; Wetlerwulghv. Knickerbocker 
Ass'n., 2 Bosw. (N. Y.) 381; Keeler v. Clifford, 165 111., 544, 46 N. E. 248; 
Richisonv. Mead, 11 S. Dak. 639, 80 N. W. Rep. 131; Hawkins v. Graham, 
supra; Mullalyv. Greenwood, 127 Mo. 138; Pennington v. Howland, 21 R. I. 
65, 41 Atl. Rep. 891; Bryant v. Flight, 5 M. & W. 114. The majority of the 
cases, however, while declaring that the buyer must act in good faith, hold 
that it is the buyer himself who is to be satisfied, and not the jury, the judge, 
or some fictitious reasonable man. Singerly v. Thayer, supra; Campbell, etc. 
Co. v. Thorp, supra; Machine Co. v. Chesrown, 33 Minn. 32; Silsby Mfg. Co. 
v. Chico, 24 Fed. Rep. 893 ; McCarren v. McNulty, 7 Gray 139 ; Gray v. R. 
R. Co., 11 Hun, 70; Osborne & Co. v. Francis, 38 W. Va. 312, 18 S. E. R. 
591; Exhaust Vent. Co. v.R. R. Co., 66 Wis. 218, 28 N. W. R. 343, 57 Am. 
Rep. 257; Warder v. Whitish, 77 Wis. 430,46 N. W. R. 540; Williams v. 
Brass Co., supra; Piatt v. Broderick, 70 Mich. 577 ; Aiken v. Hyde, 99 Mass. 
183; Goodrichv. Van Nortwick, 43 111. 445; Tyler v. Ames, 6 Lans. (N. Y.) 
280; Daggett v. Johnson, 49 Vt. 345; Hartford Co. v. Brush, 43 Vt. 528; R. 
R. Co. v. Brydon, 65 Md. 225 ; Barlow v. Thompson, 46 Ind. 384 ; Roberts v. 
Smith, 4 H. & N. 315; Mechem on Sales, sec. 667; Beach, Contracts, 
sec. 105. The best rule seems to be that the contract must in all cases be 
construed to determine the real intention of the parties, by looking into the 
nature of the contract, the context, the circumstances and conditions, and the 
after effect on the situation of the parties. Wood Machine Co. v. Smith, 50 
Mich. 565; Daggett -v. Johnson, sup/ a; Duplex etc. Co. v. Garden, supra; 
Adams Rad. Works v. Schnader, supra; Pope, etc. Co. v. Best, supra; 
Osborne & Co. v. Francis, supra; Williams Co. v. Brass Co., supra; Pol- 
lock on Contracts, p. 45, For cases and notes on this subject, see: 1 L. 
R. A. 645; 17 D. R. A. 207; 54 Am. Rep. 711; 14 Am. St. Rep. 424; 18 
Abbott's N. C .48; 2 N. Y. Ann. Cas. 391; 25 Amer. L. Reg. 18; Benjamin 
on Sales, 7 Am. ed. p. 607; Mechem on Sai.es, sees. 663-671, notes; 
Beach on Modern uw of Contracts, sec. 103-109, notes. 

Sales — Draft with Bill of Lading Attached — Liability of Holder 
to Drawee. — Pursuant to a contract, corn was shipped to plaintiffs by H 



